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BAHPEJ/IHU OBJIMLIA 3ABELITABA YV IIPABY
PEITYBJIMKE CPBUIE

AmncrpakTt

Banpennu o6y 3aBeluTama Ce MOT'Y CauydbaBaTH CaMO y BaHPEIAHUM
OKOJTHOCTHMA, Y3 HCIYHCHE CTPOTHX (DOPMATHHX YCIOBA W OrPAaHHYCHH POK
Tpajama. Y CPICKOM IPaBy BaHPEIHH OOJHIHN 3aBELITalma Cy BOjHO M OPOICKO
3aBellTabe, YMje MPAaBHO PETyJHcamke KapaKTepHIle HU3 HemocTaraka. IhbuxoBo
(hopMaHO-TIpaBHO MOCTOjame HE MOAPa3yMEBa UCTOBPEMEHO U HHHXOBY IIPUMEHY Y
MPaKCH.

AyTop y pany HacTOju Ia yKake Ha CTPOre yCJIOBE 32 IbHXOBO CauHEbaBambe,
KOJH HE BOJIE payyHa O IIOCEOHUM OKOJHOCTHMA Yy KOjuMa ce OBH OOJIMIIM 3aBEIlTamba
caunmaBajy. [locebHa naxxma je nmocseheHa yTBphuBamy ONpaBAaHOCTH HUXOBOT
[OCTOjarba, ¢ O003MPOM Ha HHUXOBO HEMPHUMCHUBame y Ipakch. Ha OCHOBY
YHOPEAHOINpPAaBHOT MNpHKa3a MOjeIMHUX IPAaBHUX IpaBuiia, ayToOp HACTOjU JAa
npeutoku oapelena pemiema y morieny muxoBor ypehema de lege ferenda.

Kibyune peun: BaHpeIHU OOJUIH 3aBEIITaba, BOJHO 3aBEIITAE, OPOICKO
3aBeIlITabe, BAHPEIHE OKOIHOCTH.

YBO/]
3aBeniTame je jeJHOCTpaHa, JUYHA M YBEK OMO3MBAa M3jaBa BOJbE 3a TO
CIOCOOHOT JIKMIa KOjOM OHO pacmopeljyje CBOjy HIMOBHHY 3a CJIy4aj CMPTH, Y 3aKOHOM
ozapehenom o6uky.! 3aBemrame je cTporo popManaaHu HpaBHHU [OCAO, jep HOCIeamba
BOJba MOpa OWUTH M3pakeHa y TauHo ojpeheHoM obmuky. Y BehuHu caBpeMeHHX

MMpaBHUX CUCTEMA, HpCI[BI/IIjCHOje BHIIIE 00JIMKA 33 UCIOJbaBamkha IOCIICAKLE BOJ'BGZ.

* AcucteHrT, [IpaBHu dgakynrer YHuBep3uTeTa y [IpuIITHHY ca NIPUBPEMEHUM CEIUIITEM Y
KocoBckoj Murtposuiy, jovana.milovic@pr.ac.rs .

13akon o Hacnehusamy, “Cn. rnacaux PC”, 6p. 46/95, 101/2003 — oanyka YCPC u 6/2015,
1. 78, y nasmsem tekcry: 30H.

2 ®panuycky rpahaHckd 3aKOHUK rmpeauha MOryhHOCT caunbaBamba CBOjepydHOr
3aBelITarma, jaBHOT 3aBElITama, KOje 3aBEIITaoly CauyWiaBa HOTap y NPHUCYCTBY ABajy
CBEJIOKa WM JIPYror HOTapa, MUCTUYHOTI 3aBellTama, Mel)yHapoJHOr 3aBelITama, BOjHOT
3aBellTama, 3aBelliTama y Clydajy IocTojamba KakBe 3apa3He 0O0JIeCTH M 3aBellTama Ha Opoay.
Bun., ®paniycku rpahancku 3akonuk (Code Civil, mpeunnthen texcr on 14. ¢pebpyapa
2020.), 1. 970-998, JIOCTYITHO Ha:
https://www:.legifrance.gouv.fr/affichCode.do;jsessionid=8E635886C452C08E9D274C6936
EAF920.tplgfr24s_3?idSectionTA=LEGISCTA000006150548&cidTexte=LEGITEXT0000
06070721 &dateTexte=20200325 03.02.2020. y mammem Tekcty: CC. Bun. Aycrpujcku
rpahaHcku 3akOHHUK, map. 578-600, mocrymuo Ha: https://www.jusline.at/gesetz/abgb
AycTtpujcku rpal)aHcku 3akOHHUK MpenBrbha MoryhHoOCT cauumaBama onorpadcko,
anorpag)cKor, yCMEHOT 3aBellTarba, MUCAHOT CYJICKOT' U YCMEHOT CY/ICKOT 3aBeIITamba,
3aBellTamba Ha Opo/y, 3aBelITamba y YCIOBHMA II0CTOjamba opeljeHe 3apazHe 60IecTH, BOJHOT
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LIIPABHA TPAJIUIIUJA U UHTETPATUBHU ITPOLIECH*

Hajuemhe ce ycnen mocTojama Iurypain3Ma OONHKa 3aBEIITama, BPIIE
pasnuunte Kiacudukanuje. Y CpIcKoM IpaBy ce nmocrojehu oOinny 3aBelnTama
pa3BpcTaBajy mpemMa HEeKOJIMKo KpuTepujyma. OCHOBHA IOfea 3aBellTama je Ha
pelloBHA, BAHPEIHA U H3y3eTHa. Pe1oBHU 00,IMIHM 3aBellTamba ce MOTY CAUHEbaBaTH
yBek, 0e3 003uMpa Ha OKOJIHOCTHM y KOjUMa Ce 3aBellTajall Haja3u. BaHpemHa
3aBeIITaka Ce MOT'Y CAYHbaBaTH CaMo Y OipeljeHUM OKOTHOCTHMA (PaTHH CyKoOu,
IUIOBHIA OPOIOM, JIE€T aBHOHOM), 3a BbUX Cy IIpeABUl)eHN HCTH YCIOBH (hopMe Kao U
3a CaulmaBambe PEJOBHUX OOJMKA 3aBCIITAbA, U OHA CY OTPAHUYCHOT POKA BaXKeHa.
W3y3eTHH OOMMIM 3aBelITama Ce MOrY CayHibaBaTH CcaMoO Yy H3Y3eTHHM
OKOJIHOCTHMA, ¥ FbUX KapaKTepullly Oa)kul yCJIOBH (opMe y oHOCY Ha PEIOBHE U
BanpeaHe 00uke.® Banpennu o6IuULK 3aBElITalba ce Halase u3Mel)y peoBHUX U
W3y3ETHHX, jep Mocelyjy OCOOMHE M jeIHUX U Ipyrux. Banpenuu oOnuny 3aBeinTama
y Torjiey ycioBa ¢popMe OAroBapajy peloBHHM oOIHIMMa 3aBemTama. Ca apyre
CTpaHe, BaHPEIHU OOJIMIM 3aBelITama Cy OrPaHWYCHOr poKa Tpajara LITO OAroBapa
H3y3eTHOM 3aBemTamy. MelyTuMm, BaHpeaHa 3aBellTara CaulibaBa OBJIANINeHO
JMIEe KOME CacTaBJbakhe 3aBEIITAba HE MPEACTaBba PEIOBHO CIIY)KOCHO MOCIOBaKE,
Beh camo Banpenno.* V saBucHOCTH 011 HOpME Y KOjOj C€ MOTY CAUMHHUTH 3aBEINTarba,
pasnukyjeMo ycMeHa 1 nucMmeHa. Kana y caunmaBamy 3aBelliTalba YUYECTBYje HEKH
Opras jaBHe BJIACTH ped je O jaBHOM OOJIMKY 3aBeltama. Ca qpyre crpaHe, Kaja y
caurmaBamy 3aBelITaka HE YUSCTBYje OpraH jaBHE BIACTH, PeY je O IPUBATHOM
3aBelTamy.’

[IpenMer Halle nakke Cy OMJIM BaHPEIHU OOJUIM 3aBEUITama, MOCEOHO
OKOJIHOCTH y KOjlMa Ce BaHpPEIHA 3aBEIITarka MOTY Ca4HlbaBaTH, YCIOBUMA EHUXOBE
MYHOBa)XXHOCTH, M OIPABIAHOCTH HKUXOBOT IIOCTOjaka Yy OKBUPY HAIIer MPaBHOT
cuctema. BanpenHu o0auIy 3aBelTama y CpIICKOM MIPaBy Cy BOjHO 3aBELITAHE U
Opouncko 3aBemTame. MOryhHOCT caunMmaBa BaHpPEJIHUX OOJHMKA 3aBellTamba HE
UCKJby4yje MOryhHOCT M3pakaBa MOCJICIbE BOJbE U Y HEKOM Ol PEIOBHUX O0JIHKA
3aBelITama. BanpeaHe o6iMKe 3aBelTamba npeasuhajy MHOTH IpaBHH chcTeMH.®
Pasnuke mehy muMa TOCTOje y MOTIeLy BAaHPSAHUX OKOJTHOCTH Y KOjHMa CE MOTY
cauMmbaBaTH BaHpEIHA 3aBelTama. Kpo3 aHannsy nmoctojehinx 3aKOHCKUX peliea,
CTaBOBE IIpaBHE TEOpHje U IOCEOHO CylacKe Ipakce, ykazaheMo Ha HeJocTaTKe
moctojehix 3aKOHCKHX pellieiha U H3HETH HOBE MPEJIIIOre.

3aBemTama. Bua.,, Hemauknm rpahanckum 3akonuk, map. 2232-2251, goctynHO Ha:
https://www.gesetze-im-internet.de/englisch_bgb/ 03,02.2020. y nmamem tekcry: BGB,
Hemauku rpahancku 3akoHHMK mpensulja MoryhHoOCT cacTaBibarba HOTACKOT 3aBELITAmba,
CBOjepydYHOr 3aBElITama, 3aBelliTaba KOje 3aBeIlTaolly, 3a Kora mocroju 0ojaszaH na he
YMpETH, pe HEero JIM Johe y MPUIIMKY 1a ce o0paTH HOTapy, CaulibaBa MPEACEIHHIK OIIITHHE,
3aBelITaba JIMla KojuMa je OJIMcKa CMpTHa OAcHOCT, 14 M3jaBy BOJbE J1ajy y IPUCYCTBY TPU
CBEJIOKa, U 3aBellITama Ha Opo.y.

3 H. Crojanosuh, Hacreono npaeo, lpasuu daxynrer y Hunry, Humm, 2011, 207.

4 B. T. Bnarojesuh, Hacneono npaso y Jyzocrasuju — npasa penybauxa u nokpajuna,
CaBpemeHa agMuHKCTpanuja, beorpan, 1988, 265.

5C. H. Ceopuan, Hacaeono npaso, llpasuu daxynrer y Kparyjesuy, Kparyjesau, 2006, 47.
6 Hnp. ®panmycku rpahaHCKHM 3aKOHUK, AycTpujcku rpahaHCKM 3aKoHHK, Hemauku
rpaljaHCKM 3aKOHHK.
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Josana MUJIOBU'h

1. BOJHO 3ABEIITABE

3a BpemMe MOOMIM3alMje WM paTa, 3aBellITaleé OHOM KO je Ha BOjHO]
JIy’KHOCTH MOXXE CAaYMHUTH KOMaHJHP YeTe M JAPYTU CTapelIMHa HETOBOT WIIM BUILET
paHra, Wid HEKO IPYTH y IPUCYCTBY HEKOI OJ THX CTapellMHAa, Ka0 M CBaKH
CTapelIrHa OJIBOjEHOT 0/Ipe/ia, a Mo MPaBIIIMMa KOja BayKe 33 CAUYNbaBabe CYJICKOT
3agemTama.’ OBaj 0OJIMK 3aBEINTama CE MOXKE CaYMIbaBaTH CaMO y MOCEOHUM
OKOJIHOCTHMMA, 3a BpeMe MOOWIM3alije WM paTa, a claja y pell BaHPEeTHHX
3aBemTama. BojHO 3aBemTame TNy KOje ce Haja3W Ha BOjHOj Jy>KHOCTH CauNaBa
BOjHM CTapelrHa oapeljeHor panra, y cBojcTBy oBiaheHor Juia, Te cruajga u 'y pen
jaBHUX 3aBemTama. OBaj 00JIMK 3aBelITaka CE CAaunbaBa y MUCMEHOj GpopMu.

BojHo 3aBemtame BOAM MOPEKJIO U3 PUMCKOT IpaBa. Y CTapOM PUMCKOM
mpaBy Cy mocTojaa aBa 00iauKa 3aBeimTama. Tecrament calatis comitis koju je 6uo
penoBaH OOJIMK 3aBellTaka KOjU CE MOrao CauMibaBaTH y MUPY Mpe] KypHjaTCKOM
CKyTIITHHOM, M TECTAMEHT procinctu Kao BaHpeIHH oONMMK 3aBemrama.® Crapa
pUMCKa JprkaBa je UMajia OCBajadyke MpeTeH3Hje, Ia Cy BOJHULHM YECTO PaTOBaJH
u3BaH Puma, Te Tako HHCY CBOjy MOCJEIBY BOJbY MOIJIM J1a HM3jaBJbyjy Mpen
KypHujaTckoM cKymmTuHoM. llonoskaj BojHHMKa je 30or monutuke Puma 0Oumo
NPUBHIICTOBAH Y CBEMY, IIa M y IpaBy. BojHO 3aBemitame pPUMCKOT IpaBa je
KapakTepHucaja jeJHOCTaBHOCT cacTaB/bama, OACYCTBO CTPOTHX ycioBa (opme,
MPaKTHYHO MOTYHHOCT HErOBOT cacTaB/bama ,Ine roj xohe u mory”. BojHo
3aBCIITAE CE CAYMaBallo y YCMEHO] (OpMH, TaKO MITO je BOjHHK ,,yoddu Ooja“
CaoMIUTaBa0 CBOjY IOCIEARKY BOJbY MPEJ OCTAIMM MPUCYTHUM BOjHHLMMA, PUMCKHM
rpahanuma. YBohemy BOjHOT 3aBelITamba JOMPHHENIO je U CXBAaTalke O HEIOBOJbHOM
NPaBHUYKOM 3HaBY O]l CTpaHe BOjHHMKA. HeMoryhHoCT HCIymaBama CTPOTHX YCIOBa
hopme vy ,,jeky OopOe” 3a KUBOT, MIPEACTABIHAIIO j€ jOIII jeTaH Pa3jIorT [1a CE yBeae
BOjHHUKO 3aBeliTame.’ BojHO 3aBelTame j€ BaXKUIIO TOJUHY JlaHa OJl OTIYCTa U3
Bojcke. To je pok Koju ce cMaTpao JOBOJFHUM Ja BOJHUK CAYHHH HEKH JIPYTH OOTUK
3aBelITamka, Ka0 U POK y KOME ce MOr'y NpoHahiu CBEIOLM KOjH LITO ayTCHTHYHH]E
MOTY J1a IPeHeCy 3aBeIITaoueBy BOJbY. 0

Bojuo 3aBemrame je 3akoHoM o HaciehuBamy CpoOuje m3 1995. ronune
JOOWIIO OBaKaB Ha3WB, 0 TajJa je 0Baj OOJIMK 3aBEIITamha O3HAYABaH Kao ,,TECTAMEHT
cacTaBJbCH 3a BpeMe MoOmiIn3anuje Wik pata™. MoryhHOCT caunmaBamba BOJHOT
3aBeITama je npeaBuljeHa U y CBUM IPaBHUM cHUCTeMHMa 3emasba ousiie COPJ,
usyses Peny6ike Xpaarcke.'t OBaj 00J1MK 3aBeIITaba Ce MOXKE CAUMH-ABATH CAMO

Y. 109, 30H.

8 ,Procintus o3HauaBa BojcKy cripeMHy 3a 60p6y*. B. Mnuh, ,,BojHO 3aBemTame y puMcKoM,
(dpaHIyCcKOM U cprcKOM TpaBy*, [Ipaso: meopuja u npaxca: yaconuc Casesa yopyicera
npasnuxa Bojsonuue, 6p. 10/12, 2014, 59.

9 B. Wnuh, op. cit., cp. 60.

10 Ibid., cTp. 61.

1 Buga: un. 73, cr. 1, 3akona o Hacnehusamy Llpue Tope, ,,Ci1. auct LI, 6p. 74/2008 u
75/2017 — onnyka YC, y nammem tekcty 30HLT; wi. 76, cr. 1, 3akoHa o HaciehuBamy y
Oenepaunju  bocue wu  Xepuerosunue, ,,Ciyxbene HoBuHe Dexnepamuje bocHe wu
Xepnerosune®, 6p. 80/14, y nasem tekcty: 30H®buX; un. 73, cr. 1, 3akona i HaciehuBamy
Makenonuje, ,,Ci. Becuuk Ha P. Makenonuja“, 6p. 47/96, y nasbem texcry: 30OHM; ui. 71,
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3a BpeMe MoOmiu3anuje uiM para. I[lojequnu ayropu nomyt npod. Byphesuhal?
MoryhHOCT cauMmbaBamba BOJHOT 3aBELITAa BE3Yjy 3a NMpOIVAlIERke paTHOr cTama.ls
Hmax, mpeTeXHO cXBaTame Y TEOPHjH, ca KOjUM Ce CIaxeMo, je aa ce MoryhHocT
caurmaBamba OBOT OOJIMKA 3aBeIITarma HE MOXKE BE3HUBATH CaMO 3a IPOTJIaIleHO
paTHO cTame, Beh M 3a moctojame Qaktuukor para.'*Ha npocropy PenyGnuke
Cpricke, HUKa1a HUje TPOTIIAICHO PaTHO CTalkhEe Ha IIeJI0j TEPUTOPHjH, HAKO je paT
BoheH yetupu roaune.’® OBaj OONUK 3aBEIITAHA CE MOXKE CAUMHUTU 33 BpPEMeE
MoOunuszanuje', HezaBucHO o1 Tora o KoM 00MKy MobuIu3anyje je ped.t’

BojHo 3aBeniTame, CXOAHO HallleM 3aKOHY, MOTY CadyMbaBaTH JIMIA Koja ce
Haja3e Ha BOjHO] AYXXHOCTHU. ,lIloxg m3pa3oMm BojHa AYKHOCT MOApa3syMeBa ce
HETIOCPENIHO YKJbYUMBAEe Yy 00aBJbame IocioBa oadpaHe 3emibe.® Bojuo
3aBelITae MOTY CAuHbaBaTH MPUIIATHUIIM CTATHOT cactaBa Bojcke Cpbuje, anu u
NpUNIAJHALY aKTUBHOT M MAcCHBHOI pe3epBHOr cactaBa Bojcke CpoOuje. CxoqHO
3akony o Bojciu CpOuje, BojHa yuiia cy npodecHOHaIHA BOjHA JIMI[A, BOJHUIIA Ha
CIy’KCHY BOJHOT POKa M JIMIIa Y PE3ePBHOM cacTaBy JOK Ce Haja3e Ha BOJHO]
nysxkHocTH y Bojeuu Cpb6uje.l®Pesepsuu cactap Bojcke CpOuje uuHe pesepBHU
o(UIMPH, Pe3EPBHU NOAOPUIUPH U BOjHUIH Y pe3epBu.’ BojHO 3aBeImuTarme Mory
caunmaBaTH U 100poBosbIK Y Bojcku Penybnuke Cpbuje. Y mpaBHOj TeopHju ce
Hajuenrhe mehy munmmMa Koja MOTy caunmbaBaTH BOjHO 3aBEIITamke, Halla3e M paTHA
3apobsbenuin. OBaKBO pelee je Hip. npuxsahemMo y GppaHiryckom npasy.?! Jluna
Ha OY>XHOCTHU Y I_II/IBI/IJ'IHOj 3allITUTH U Y HOHI/II_II/IjCKI/IM cHaramMa HE€ MOT'y cadumbaBaTu
0Baj OOJIUK 3aBEINTA-A jEp CE He Halase Ha BOjHO] Ly>KHOCTH.?? Y paBHOj Teopuju
ce yKa3yje ¥ Ha moTpely J1a ce TO3BOJM CaulibaBamke OBOT OOJIHMKA 3aBElITama U

ct. 1, 3akona o HacinehuBamwy CiioBenwje, ,,Ypaauu suct CPC*, wrr. 15/76, 23/78, ,,Ypanuu
muct PC*, mt. 13/94 — 3H, 40/94 — omnyka YC, 117/00 — omnyka YC, 67/01, 83/01 — O3,
73/04 — 3H-11, 31/13 — omn. YC un 63/16, y nassem texcry: 30OHC.

2 1. B. Byphesuh, Hucmumyyuje nacneonoz npasa, Cyxodenu roacauk, beorpan, 2010, 142.

13 PatHo crame npornmamasa Haposgwa ckymmrtuna. Kan Hapoana ckymmuTuHa HUje y
MoryhHocTM na ce cacraHe, OUIyKy O IpoOIJamiery paTHOT CTamba JOHOCE 3aje/IHO
npeacenuuk Pemy6nuke, npencenqauk HapomgHe ckymmTuHe n npenceaHuk Bnaxe, 1n.201,
VcraBa Peny6nuke Cpbouje, “Ci. rmacauk PC”, 6p. 98/2006.

14 Bupa., J. 'B. Bumuh, ,Banpenun obnuuu 3aBemrama y npaBy CpOuje M oCTaauMm
caBpeMeHnM mpaBuMa EBpomne®, 36opnuk padosa [Ipasnoe ¢paxyrimema y Hosom Caody, 6p.
4, HoBu Can, 2017, 1545; J1. hepanuh, ,,Bojro 3aBemTame”, Jeadecem 2oouna 3axona o
Hacaehusarvy Penyonuxe Cpouje, Hum, 2016, 183.

15 J1. hepanwuh, op. cit., 183.

16_Mob6unuzamujom Bojcka Cpbuje U3 MUPHOJONCKE OpraHu3alldje W CTama Mpenasu Ha
paTHy OpraHu3alyjy U CTambe NPHUIIPABHOCTH 3a U3BPIICHE MHCHja U 3amaraka’, €. 36, cT. 1,
3akona o Bojciu Cpowuje, “Ci. rmacauk PC”, 6p. 116/2007, 88/2009, 101/2010 — ap. 3akoH,
10/2015, 88/2015 — oqnyka VC, 36/2018 u 94/2019, y nassem tekcry: 30BC

17, Mo6unu3anuja no oOuMy Moke OUTH OIIITA U JeIUMUYHA...«, 4. 36, cT.2, 30BC.

18 J. T. Buauh, op. cit., 1545.

994y, 7,30BC.

20yy, 5, cr. 3, 30BC.

2L “MoryhHocT caunm-aBama OBOT OOJMKA 3aBEINTaEa Cé OJHOCH U Ha HenpHjaTesbeKe
3aTBOpeHuke., wi. 981, ct. 3, CC.

22 I1. hepanuh, op. cit., 185.
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MpWIMKOM  ydemrha  HamuX  BOJHHKA Yy  MHPOBHHM  MHCHjamMa Y
MHOCTPaHCTBY. > MyJITUHALIMOHAJIHE ONEepaluje Cy aKTUBHOCTH KOj€ ce IIpeay3uMajy
Yy OKBUpPY CHUCTeMa KOJIEKTHMBHE 0e30eJHOCTH M CUCTeMa KOJEKTHBHE oalOpaHe, y
ckiaxy ¢ MehyHapogHuMm — mpaBoM W notBphenmMm — MehyHaponHuM
yroeopuma.>*CX0lHO HaBeJEHOM, YMHM Ce€ Ja HeMa IpelpeKka Ja OBaj OOIUK
3aBellITaba MOTY CAayMIbaBaTH W HAIM BOJHULIM Yy MUPOBHHUM MHCHjaMa, KOjU
HENocpeaHO 00aBJbajy MOCIOBE OCTBAPUBama KOJIEKTUBHE 0€30€THOCTH.

BojHo 3aBemrTame ce caunmpaBa IpeMa IIPaBHIMMA 33 CAYUEHaBabEe CyICKOT
3aBellTama, y KojeM yuecTByje u oBnamrheHo smne. Cxonno wi. 109, cr. 1, 3akona o
HacnehuBamwy, oBiamheHo JIMIE 332 cacTaBJ/balke BOJHOT 3aBEIITama je KOMaHINUpP
YyeTe U APYT'H CTapellinHa BEeroBOT HiIH BUIIET PaHTa, WK HEKO JPYTU Y IPHCYCTBY
HEKOT O]l TUX CTapelIMHa, Kao M CBaKH CTapelINHa oABojeHor onpexna. [Ipe camor
cayMibaBarba 3aBellTamha BOJHHU CTapellliHa Kao OBJIAINeHO JINIe MOpa J1a YTBPIU
WIEHTHTET 3aBemTaona.”> HakoH NHCMEHOr YOONMYEma TOCHENBE BOJBE
3aBelITaola, BOjHH CTapelinHa he MICMEHO MpelaTH 3aBelTaoly Aa I'a IpoYnuTa u
noTnuile. YKOJUKO 3aBelITajial] HUje y CTamy Ja MpounTa 3aBeliTame(Kana je
HETHCMEH, CJIeTl, He 3Ha je3WK Ha KOME je cacTaBJbeHa IMHCMEHa UCIpaBa), BOJHU
cTapeminHa he MPOYHMTATH 3aBELITAEE Y IMPUCYCTBY ABa MYHOJICTHA U IOTIIYHO
MOCJIOBHO CHOCOOHA 3aBelTajHa CBeAoKa. [lopen Tora, 3aBelITajHA CBEIOIM MOPAjy
OMTH TIMCMEHHU U MOpPajy 3HATH je3UK Ha KOjeM je 3aBellTame cauumbeHo. HakoH mTo
3aBelTambe Oye MPOYUTAHO O] CTPaHe BOJHOT CTapelIMHe, 3aBellITaliall je qyKaH Ja
y IpUCYCTBY OBjiamINeHOr JIMIa M CBEJOKAa NpHU3HA 3aBElITalke U MOTIHIIE Ce.
VYkonuko 3aBemnraial u3 oapeheHux pasnora He MoXKe Aa ce MOTIHILE, OH MOXKE Ja
CTaBH CBOj pyKo3HaK. HakoH BeroBor noTimca, 3aBellTame MOTIHCY]Y 3aBeIITajHH
CBEJIOLIM M BOjHU cTapemuHa.?’

IIpema npod. Buauh ycnoBipaBame MYHOBaXKHOCTH BOJHOT 3aBELITama
yCIIOBHMMa KOjU Cy npeaBul)eHN 3a caunmbaBame CyACKOT 3aBellTamba, He BOJHU CE Y
JIOBOJbHO] MEPH pauyHa O OKOJHOCTUMA Yy KOjUMa Ce BOjHO 3aBEITAE CauMmbaBa. 3a
BpeMe OpyKaHHX Cyko0a, KaJa je y TOKy 6op0a 3a ,,[OJIH )KHBOT", BEOMa j& TEIIKO
HCIIYHUTH CBE YCJOBE MYyHOBAXXHOCTH KOjU C€ PEJAOBHO HCIYHABAjy MPHIHKOM
cadyMbaBarma CyJICKOT 3aBellTama. PaTHO cTame 1mojpasyMeBa IMOTIYHO CyNpOTaH
Ha4MH [TOHANIaka M KUBOTA JbYAU Y OJHOCY HA MUPHOJOIICKE NIEPHOJE, Te TAKO HHUje
ONpaBJaHO TpaXeHke HCIYHBCHAa HCTUX YCIOBa Yy NOTHYHO JIpYyradydjuMm
OKOJHOCTHMA. Y paTy, cBe JbyJACKe HOTpede ce CBOAe Ha jeJHy, Ha OHY 3a
,,[IPEKUBIbABAEM ", 1A TAKO M YCJIOBE 3a CAaUMI-aBakh¢ BOJHOT 3aBEIITama Tpeda
CBECTH Ha Mepy Koja oJroBapa TakBHM NpHinKama. Tako ce 4ecTo y JIHTepaTypu

23 J. T. Buauh, op. cit., 1545.

244n. 4, c1. 23, 3akoHa 0 ox6panwy, ,,Ci. tnacauk PC*, 6p. 116/2007, 88/2009, 88/2009 — ap.
3akoH, 104/2009 — np. 3akon, 10/2015 u 36/2018.

25 | Ipodecronanta BojHa JIMIA UMajy BOjHY JIETMTUMAIU]y KOjOM JI0Ka3yjy HJIEHTUTET U
cBojcTBO BOjHOT Jimna... IIpunaguunm Bojcke CpOuje 3a Bpeme yueriha y MylITHHAIMOHATHAM
omeparjaMa 1 JpyriM akTHBHOCTHMA y MHOCTPAHCTBY KOPUCTE MOCeOHe JIETUTHMAIIH]E, Y
CKJIaJly ca MpaBWia aHTa)KOBama y KOHKPETHOj onepanuju’, wi. 51, cr. 1, cr. 5, 3akoHa o
Bojcuu Cpb6wje, ,,Ci. rmacauk PC*, 6p. 116/2007, 88/2009, 101/2010 — np. 3axon, 10/2015 —
omtyka YC, 36/2018 u 94/2019.

26 J.'B. Buauh, op. cit., 1546.
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HUCTHAYY 3aXTEBU 32 jeTHOCTaBHUjOM (POPMOM CauMmhaBarkba BOJHOT 3aBeINTama. Y
YemikoM mpaBy y mpaBiy yonakaBama (GOpMaTHHUX YCIIOBA 33 CAUHEbaBahe BOjHOT
3aBelITama e UIe Kpo3 J03BOJbaBamkhe OCTAHKA Ha CHa3W U OHHUX 3aBellTama Koja
HHUCY IOTIHCaHa O] CTPaHe 3aBEIITA0NA U CBEJOKA. YKOJIUKO Ha 3aBElITalby HeMa
MOTITHCA 3aBELITAjHUX CBEJOKA M TaKBO 3aBelITame Ne OHTH MyHOBaXXHO YKOJIHKO CE
MOYy3/1aHO MOXX€ YTBPAMTH Ja je y 3aBellTamy cajJp)kaHa IOCJIeJHka BOJba
3aBemraona.?’ Yemky 3akoHOaBall 9ak J03B0JbaBa M 1 C€ Y CBOjCTBY CBEIOKa Haly
JMIA Koja Cy HamyHuIa 15 rojuHa, 0JJHOCHO JIMIA KOja MMajy OrpaHHYCHY MOCIOBHY
CIIOCOOHOCT, YKOJIMKO MOTY JIa BEPOIOCTOJHO OIUIILY YHH-EHUIIE KOje Cy O]l 3Hauaja
3a IyHOB@XHOCT 3aBemTama.’® V mpasy Illnanuje, GopMa BOJHOT 3aBeLITamba
yOnakeHa je Tako IITO je mpeaBuhjeHa MOTyhHOCT HBeroBor caunmbaBama H yCMEHIM
U3jaB/bHBAbEM BOJHE MPE JIBA 3aBELITAjHA CBEIOKA, y TOKY OHMTKe, Hamaaa, bopbe u
YOIIITE y CBUM CJTy4ajeBMMa HETMOCPeIHe paTHe onacHocTu.?® V npaBy Hemauke,
IJIe ce Kao BaHpeIHA 3aBeIITama PEryIHILY 3aBeIITambe Y HY KU KOje ce CAauHmbaBa
npe/l IpeCTaBHUKOM OTIITHHE(IPaI0HAYSITHUKOM) U JBa CBEI0KA, HIIK CaMO TIpe/]
TPH UCTOBPEMEHO NMPHCYTHA CBEIIOKA, U OHO KOje Ce cayMmbaBa 3a BpeMe MOpPCKE
wioBua6e,’ mocroje Mpemsio3u 3a yKHAAme BaHPEJHUX OOJNHMKA 3aBEIITaba U
3a/IpKaBarbe jeJMHO 3aBelITama mpej| Tpu ceenoka.t Y npasy Illsajuapcke ycMeHa
dbopmMa je mpenBuljeHa Kao jeMHCTBCHA (hopMa 3a CBE BaHPEIHE CHUTYaIlHje, Kao IITO
j© HeNOCPeIHU PH3HK OJl CMPTH, NPEKHJ KOMYHHUKALUje, eMUICMHja HIIH PaTHO

27V YemkoMm TIpaBy, BAHPEIHH OOJNHIH 3aBEMITAbA CY: 3aBEIITABE KOJ€ CE CAUHIbaBa TIPE]
NpPEACEAHUKOM OIIITHHE, Ha OpOJy HJIM aBHOHY, U BOJHO 3aBELITame. YKOJHKO je
3aBellTalial CAYnHIO HEKH O] IOMEHYTHX O0JIMKa 3aBellTarba, OBIaeHo JIMIe Mopa Jia ce
NOTHHIIE 3ajelHO ca 00a CBeIOKa M Ja Tra y NMPHCYCTBY CBEJOKA IMPOYHTA 3aBEIITAOLLY,
3aBelITaal] IOTOM Mpeja HBHMa MOpa MOTBPUIWTH J1a 3allUC IMPEICTaB/ba MU3Pa3 HETrOBE
nocienme Bojbe. OBaKO CauMI-EHO 3aBEIITalke MMa CBOJCTBO jaBHE UcmpaBe. Mehytum,
YKOJIMKO OBe (POPMATHOCTH HHCY HCIYE-CHE, HAPOUYHUTO aKO HeMa IOTIHCa MPUCYTHHX
CBE/IOKa, U MOpeJ] TOra IITO Ce OHU 3aXTeBajy, 3aBELITABE O0CTaje MyHOBAYXKHO, YKOIUKO Ce
MOXe€ MOY3/1aHO YTBPAUTH JIa je Y IeMy CajipikaHa MOoCie/kha BoJba 3aBelraona. Mehyrum,
y OBOM Cly4ajy 3aBellTame Hehe MMaTH CBOjCTBO jaBHe ucmpaBe. Bum: map. 1547,
I'paharckor 3aKOHHKA Yemike, 89/2012, Sh., JOCTYTIHO Ha:
http://obcanskyzakonik.justice.cz/images/pdf/Civil-Code.pdf 20.03.2020.

28 Bug., nap. 1548, I'pahanckor 3akonuka Yenike.

29V npay Illnanuje 3a BpeMe paTa, BOjHUIM, BOJIOHTEPH, TAOLH, a3apOOJLEHHUIIM, KA0 U JApyra
JIMIIA aHTKOBaHA y BOJCIIH, MOTY CAYMHHUTH 3aBEIITAE Mpe/ OBaINCHNUM JIHIIEM KOje UMa
HajMame YUH KareTaHa. Y KOJIMKO je 3aBenitaial 0oJecTaH WM moBpeleH, Moxe J1a U3jaBu
HOCJIE/IbY BOJBY TPEJ CBELITCHHMKOM WIIH JIMLEM KoOje My ToMaxke.Y OBUM Cily4ajeBUMa BOjHO
3aBeIlTambe Ce CauMbaBa O OTBOPEHO] (opMm, Kao BPCTH jaBHOI 3aBellTama Koje ce y
PEIOBHUM OKOJHOCTHMA CauyMbaBa MpeJl jaBHUM Oelie)kHHUKOM. TIpeXxoiHO NOMEHYTa JInIa
MOT'Y CAauHHUTH 3aBELITAE Y 3aTBOPEHOj OPMH Npesl pATHUMM KOMecapoM, Koju fie y oBom
ciydajy obaBjbaTh AY)KHOCTH jaBHOT OenexHuka. Bun., map. 716-720, I'pahanckor 3akoHHKa
[Mnanwuje, JOCTYTTHO Ha: https://www.boe.es/buscar/pdf/1889/BOE-A-1889-4763-
consolidado.pdf

%0 Tlap. 2249-2251, BGB.

31 T. Byphuh-Munomesuh, Ozpanuuerse crobode 3aeewmajuux pacnonazara, JJOKTOpcka
nuceptanuja, Kparyjesam, 2018, 129.
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crame.’? V jgomahoj mpaBHO] TeOpujH, MHOTHM ayTopH, yKa3zyjy Ha NOTpeOy

yOnaxaBama cTpore Gopme 3a caunmbaBamke BOjHOT 3aBellTama. MelyTiMm, y mpaBHO]
TEOPHjU HeMa jeJUHCTBEHOT CTaBa y MOTJeAy HaunHa yOnakaBama (opmMe BOjHOT
3aBelITama. YKOJIUKO O ce yOlakaBame KpeTajo y MpaBIly TO3BOJbaBama YCMEHOT
U3jaBJbHBaba MMOCIIEHE BOJbE, Kao IITO je TO HIp. y4umbeHo y npaBumMa llIBajuapcke
u llInanuje, oBaj 00IMK 3aBemTama OM O jaBHOT ITOCTA0 NMPHUBATHHU. Y KOJIWKO OU Mak
BOjHO 3aBEIITame OMIO MyHOBa)XXHO W 0Oe3 IOTIHCa 3aBEIITajHUX CBEJOKA H
3aBEIITA0Ia, JOBOJH CE Y MHUTAmhE HEroBa ayTeHTHYHOCT, HAPOUNUTO UMajyhu y BuIy
Jla ce OHa MOXe 00e30eIUTH CcauyMbaBakbeM HEKUX OJ] PEJOBHUX OO0JIMKa
3aBemTama(HIIP. CBOjEPYYHO 3aBEIITAC).

[Topen Tora, BOjHM cTapelInHa Kao opJyamheHo naune, Hajuemhe je ocoba
KOja HHje BUYHA IIPaBY M KOja HE TI03Haje yCIIOBE U IOCTYTaK CAaYubaBambha CyICKOT
3aBemTaba. CXOJHO HAaBEACHOM, YECTO CE MOXE JIECHTH Ja BOJHOM 3aBCIUTARY
HEJ0CTaje HEKU OJ1 yClIOBa IIYHOBAXHOCTH. Paju cripedaBarmba OBaKBUX CHUTYallHja,
3aKOHOJaBall npeasula MoryhHOCT caunmbaBamka BOJHOT 3aBEIITakha U MPeJ] HEKUM
JOPYTHM JIMIUMa, a Y IPUCYCTBY KOMaHIUpPa 4eTe MU IPYTror CTapeIlinHe HeroBor
WK BHLIET paHra. YecTo ce Ha BOjHOj Iy>)KHOCTH Mory Hahu cynuje, aaBokaTH, na u
CTYJIEHTH IpaBa KOjU Cy caBjiajajid HacieqHo npaBo. CauumaBame BOJHOT
3aBeIITaka y TMPHUCYCTBY BOJHOT CTapelIdHE 3aHeMapyje O0jeKTHBHO Moryhe
cuTyamyje, Ja ce BOJHHIM MOry Hahu y cHTyamdjama y KOjuMa HHje Moryhe
00e30eIUTH MPUCYCTBO BOjHOT cTrapeniuHe. CTora, y TCOPHjH MOCTOje CXBaTamba 1a
0u Tpedano n03BOUTH MOTYhHOCT caunmbaBamka BOJHOT 3aBEIITaka U BOJHOM JICKapy
oxrosapajyher unHa MM TJIABHOM NOKTOpY 0€3 003upa Ha 4nH.**Ca OBakBUM CTaBOM
Cce MOXXEMO CIIO)KHUTH, jep CY M BOJHU JIGKapH JHIla Koja Ce Hajla3e Ha BOjHO]
JTy>KHOCTH, JIUIIa KOja 3a BpeMe JieueHa ca BOJHUIIMMA IPOBEAY HBUXOBE MOCIIEIHHE
TPEHYTKE U 4yjy HBHXOBE MOCICIHE PeUH.

BanpenHo 3aBemTame ¢ 003MpoM Ha criennpuuHe OKOJHOCTH y KOjUMa ce
cayMbaBa MMa OIpaHUYCHH POK Tpajama OJ LIe3ZeceT JaHa OJ] 3aBplIeTKa paTa,
OJIHOCHO TpHJECET JaHa oj JaHa JjeMoOMnusanuje 3asemnraona.>* YV okeupy
HaBeJleHOTr puMehyjeMo ONIITH M MOCeOHH POK Bakerha BOJHOT 3aBellTama. OMITH
POK TOYHbE J1a TeYe Ol TPEHYTKa IpecTaHKa parta, OJJHOCHO OILITE eMOOHIM3aLHje.
[Toceban pok ce Be3yje 3a caMOr 3aBelITaola, OJHOCHO TIOYHbE J1a TeYe 0/ MOMEHTa
noceOHe AeMOOMIM3alMje 3aBEeITa0Na. YKOIMKO Ce HE MOXE YTBIUTH BPEME OIIIITE
IeMoOmIn3anmje, OIHOCHO ITOCeOHE MeMOOWIM3alMje 3aBelITaola, OHIa ce
MpUMEbYje POK OJ] LIe3JeceT JaHa OJi 3BaHUYHOI IIPecTaHKa paTa, OJHOCHO O]
NOTNHMCHBAaK-a MUPOBHOT criopaszyma.®® 3akoHoM o HacliehuBamy HHUje PEryJIucaHo
Ba)XKCH-E¢ BOJHOT 3aBELITama y CllydajeBUMa KaJa 3aBellTaiall, Y OKBHPY POKa Ol
IIe37€CeT, OJHOCHO TpHJAECET JaHa, Iocie jaeMoOmiIn3anuje Oyae ITOHOBO
Mobmmcan. IIpema npod. Hhepannhy, Beh caunmeno 3aBemrTame Tpebago Ou ga

32 Uit 506, I'pahanckor 3aKOHUKA LIBajuapcke, JIOCTYITHO Ha:
https://www.admin.ch/opc/en/classified-compilation/19070042/202001010000/210.pdf
25.03.2020.

33 J1. hepanuh, op. cit., 186.

344y, 109, ct. 2, 30H.

% 1bid., 189.
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Ba)KM CBE BpeMe HOBE MOOHUITH3AIIMje, Ka0 U M0 MPOTEKY IIe3ECET OJHOCHO TPHIECET
JlaHa 10 IOHOBHO] IeMOOUIU3alMju 3aBemTaona.

Kpyry HemocTataka MpaBHOT peryjucama BOJHOT 3aBElITama MOTY Ce
JIOIaTH M OHHM KOjU CE OJIHOCE Ha HHEroBO 4yBame. [IoBojOM uyBama BOJHOT
3aBelITalkba Bajba OOpATHTH MaXikby Ha [OjeJUHA pellekha U3 YHOPEIHOT
3aKOHOJaBCTBA. ['palancku 3akonuk DpaHIlycKe y MOTJIEAY YyBama 3aBeIITamba,
npeasuba npe cBera o6aBe3y U3paje NyMIMKaTa OpUTrHHAIA 3aBelITama. AKO ce Ta
(bopMamTHOCT He MOXKE M3BPLINTH 300T 3PABCTBEHOr CTama TECTATOPa, CACTaB/ba Ce
MPENUC OPUTHHATHOT MPUMeEpKa 3aBeliTama. [10ceOHO ce HaBOJE U Pa3iio3u KOjH CY
oHemoryhuim cactaBjbalkbe OPUTHHAHOT MPUMEpPKa 3aBeliTama. UnM je BHXoBa
KOMYyHHKaIija Moryha, iBa OpuruHaia Wi OPUTUHAT U MPEMUC TECTAMEHTa [IaJby
ce MoceOHMM KypHpoM, y 3amedaheHoj M 3aTBOpPEHO] KOBEpTH MUHHCTapCTBY
on0paHe WM MOMOPCTBA, KOj€ UX Jajbe JOCTaBJha jaBHOM OCJICKHHKY KOjer je
HA3HAYMO 3aBelITalal, WIM YKOJHUKO OH TO HHje YUYMHHO, MPEACCIHUKY
jaBHOOCNEKHUYKE  KOMOpE TMpeMa MeCTy  MOCIeImer  MpeOuBanuiTa
sapemTaona.s’I'pahancku 3akonuk Illnanuje npeasula ga BOjHO 3aBEINTame MOpaA Y
Hajkpahem Moryhem poky OWTH JOocTaBJbeHO MHHHCTApCTBY oa0paHe koje he ra
YKOJIMKO j€ IPEeMHHYO MPOCIEAUTH jABHOM OENE)KHHUKY MpeMa MECTY MOCIEImber
npeGuBanuINTa 3aBeInTaona.> YKOoIUKO je BOjHO 3aBEIUTambe CAUUEEHO YCMEHOM
M3jaBOM BOJhE, 3aBCIITAjHU CBEJONM Cy y 00aBe3u Ja 0 ToMe 00aBecTe paTHOT
peBu3opa win ciyxOeHnka MUHHCTAPCTBA MPaB/AE MPH BOjCIM, HAKOH Yera ce ca
OBHUM 3aBEIITAkEM MOCTyIa Kao y CIIydajy Kaja ce pagd O BOJHOM 3aBEIITAHY
CauMIEHOM y OTBOPEHO] MM 3aTBOpeHo] hopmu.®

VY Ipennanpry ['pahanckor 3akonmnka Pemybnmke CpOuje BOjHO 3aBeITame
j€ peryjimcaHo Ha UCTH HA4YUH. ,,3a BpeMe MOOMIH3AIHje WK PaTa, 3aBELITalhe OHOM
KO je Ha BOJHO]j Iy)KHOCTH MOXKE€ CAYMHHUTH KOMAaHJUp Y€Te U APYrd CTapelinHa
HBETOBOT WJIM BULICT paHra, WJIW HEKO JAPYIH Yy NPUCYCTBY HECKOT OJ TUX CTapCuInHa,
Ka0 M CBAaKM CTapelliMHA OJ[BOjeHOr Ojipeiia, a MO MpaBHIMMa KOja Baxe 3a
caunmaBamke CyJCKOr 3aBelnTarma.*’ [IpaBHO peryiucame BOJHOT 3aBEIITaHA HA
OBa] HAaYMH CaJpPXW HHU3 MPETXOJHO HABEICHHX HEJIOCTATAKa. 3arOBOPHHUIIH
MOCTOjara BOJHOT 3aBellTama UCTUYY OCTBAPUBAIE IPHHIMIA IPABHE CHTYPHOCTH,
IETOBUM CayHbaBambeM y3 IMOIITOBAKE CTPOruX ycioBa (opme. Y paTHUM
OKOJIHOCTHMA Ka/1a TIOCTOjU HerocpeiHa OMacHOCT I10 )KUBOT, HHje JaKo OCTBapuBa
CUTyallMja Jla ce KOMaHJup ueTe OaBU cauMmbaBamheM HeuHjer 3aBelnTama. Kako y
OBHM OKOJHOCTHMA HHj€ JaKO 00e30eqUTH MPUCYCTBO OBIAIINCHOT JIHMIA, TAaKO HHje
JEMHOCTAaBHO CAYMHUTH HH je/IaH jaBHU OOJIMK 3aBelliTama. Y MPaBHUM CUCTEMHUMa
IJie Y BAaHPEIHUM OKOJIHOCTUMA HHUj€ JI03BOJbEHO CauHibaBambe PEJOBHUX OOJIMKA

36 1bid., 189.

874y, 983, CC.

38y, 718. ct. 2, I'pahanckor 3akonuka lllnanwuje, ,,Gaceta de Madrid“num. 206, de 25 julio
de 1889, gmocrymmo ma: https://www.boe.es/buscar/pdf/1889/BOE-A-1889-4763-
consolidado.pdf, 02.04.2020. y naseem texery: 31

394y 720, c1. 3, ['3111.

40 Yp, 2613, cr. 1, Ipeananpra I'pahanckor 3akonuka Pemy6muxe Cp6uje, 28.05.2019.
rOJIMHE.
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3aBeIITaka, YUHU CE ONpaBIAaHUM IIOCTOjalbe BaHpPETHHX oOmmka. Mehytum, y
HallleM MpaBy pelOBHE OOJIMKE 3aBellTarba 3aBelliTalal MOXKe CauubhaBaTH YBeK, 0e3
0031pa Ha OKOJIHOCTHU y KOjMa ce Hala3u. 3a OCTBapHUBa:-E CI000e 3aBEIITajHIX
pacrionarama CacBHM j€ OBOJbHA MOTYNHOCT caunWmaBama NPUBATHUX OO0JIMKa
3aBEIITarkba y OBAKBUM OKOJIHOCTHMA.

2. BPOJICKO 3ABEHITAIBE

Jlune Koje ce Hajas¥ Ha CPICKOM OpOJy MOKe CauuHHUTH Opojacko™
3aBeINTame IMpeMa MpPaBUIMMa 3a CacTaBJbame CyICKOr 3aBemrama.*? OBo
3aBEIITalkEe Ce MOXKE CAYMHHUTH caMo Ha gomaheM Opojy, ma craja y pea BaHPEIHUX
oOnuka 3aBemTama. bpoacko 3aBemTame ce MOKe CauubaBaTH CaMo Ha ,,CPIICKOM
Opomy*, oI KojuM ce cMarpa OpoJl KOju MMa Ip’KaBHY HpumnagHocT PemyOmnke
Cpb6uje u Koju je ynucaH y jenan of gomahux ynucuuka.*3 Bpoacko 3aBeluTame Ha
Ka3uBame 3aBelliTaolla cacTaBjba 3allOBEJHUK Opojia, Ma oBaj OOJIMK 3aBelITarbha
cnaza y rpyIy jaBHUX 3aBemtama. ¥ [lpennanpry I'pahanckor 3akoHuKa, OpOICKO
3aBENITARE je PETYJIMCAHO Ha MCTH HadwH.** MoryhHOCT caunmbaBama GPOICKOT
3aBemTama je mpenuliena u y mpasuma llpue [Nope, Denmepanmje buX wu
Cnosennje.*®

Bponcko 3aBeniTambe MOTY CacTaBJbAaTH CBa 3aBEIITAjHO CIIOCOOHA JIHMIA Koja
ce Hal)y Ha cprickoM Opoxay 6e3 063upa ganm cy rmocaga Opoaa WM camMo ITyTHHLH.
YKOaUKO je 3aBemiraial NUuCMeH, ope OpPOACKOr 3aBelITamha, OH CBAKAKO MOXeE
CAaYMHHUTH U CBOjEPYYHO M IMMCMEHO 3aBellTame npen ceegounma. [lopen Tora, Ha
Opony ce MOXe CAauMHUTH U Mel)yHapomHO 3aBellTame, ald U YCMEHO y Clydajy
MMOCTOjama MOCEOHUX 3aKOHCKHUX YCJIOBAa 3a HETOBO cacaraBjbambe. OBaj 00JHK
3aBelITama ce MOXKEe CAUMHHUTH camo Ha JoMahem Opojy, 6e3 003upa aa ju ce paau
0 Opony yHyTpalllkhe WIH CIOJbHE IUIOBUAOE, 32 BpeMe IUIOBHAOE HAa OTBOPEHOM
MOpY WM y CTPaHUM TEPUTOPHjaTHUM BOJAMa, Kao M JIOK ce OpoJ Hajas3u y CTPaHOj
JyId, JOK Opoj IuioBH JoMahivM TepUTOpHjaIHHUM BOJaMa WM C€ MMaK Hajda3h y
nomahoj JyIu, ajy je cipeMaH 3a HCIJIOBJbaBamke, TaKO Ja HUKO He Moxe yhu Ha
6pon unu cuhu ca mera.*® 3a cauumapame OGpoJCKOr 3aBeliTama je objiaimhen
3aMOBEIHUK Opo/Ia, anu je 3aKOHOM O TTOMOPCKO]j ioBuaou Cpbuje npeasul)eHo aa
ra y clly4ajy CIpeueHOCTH Y HeroBuM OBiamhemhuMa 3aMemyje HajcTapuju opHLIup
nany6e.*’ 3anmoBeqHuk Gpoga MMa OBJAIINEmE Ja Y CBOjCTBY OBIAIINEHOr JIHIA

41 Bpozcko 3aBenITame HUje pUMCKOT nopekiaa. OBaj 00JIMK 3aBENITamba je HACTA0 Pa3BojeM
moMopckor caoOpahaja. BpogoBmacHUIIN Cy Yy TOM MEpPHONy YHHHIM CBE Na MPHUIAOOH)Y
MyTHUKE 33 OBaj HAYMH IyTOBama, Ma je MOryhHOCT caunmaBama TecTaMeHTa Ha Opoxy
npescTaBbana jeaHy ox morogHoctd. C. Mapkosuh, Hacreono npaso, HoBUHCKO-H3/1aBauKa
ycranoBa CJIYXXBEHU JIUCT COPJ, Beorpan, 1981, 272.

424, 108, crt. 1, 30H.

Yy, 4, c1. 9, 3akoHa 0 moMopckoj miosua6H, “Ci. rmacauk PC*, 6p. 87/2011, 104/2013,
18/2015, 113/2017 — np. 3akoH u 83/2018, y nassem Tekcry: 3OIIII.

4. 2612, Tpexnanpra I'pahanckor 3akonuka Pemy6muke Cpouje, ox 28.05.2019.

45 Yn. 72, 30HUT; un. 75, c1. 1, 30H®BuX; ui. 70, cr. 1, 30HC.

46 J. B. Buauh, op. cit., 1548.

474y, 96, crt. 5, 30OI1I1.
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cacTaBJba OPOJCKO 3aBEIITAE-E CaMO OHJIA KaJia je IpeKnHyTa pu3nyKa Be3a n3mehy
O6poma u xonHa.*® Caunmapame 3aBelnTarma chaaa y BaHpeAHa oOBjamhema
3amoBeHIKA Opo/Ia, KOja OH OCTBapyje YKOJIUKO Ce Ha Taj HAYMH HE yTpokaBa cama
mioBuaOa. Y mpaBy Uemke yKOJIMKO HMOCTOjU O30MJBaH PasJior, 3aBeIITaal MOXe Y
MPHUCYCTBY [Ba 3aBElITajHa CBEJOKa Jla H3jaBU CBOjy IIOCIIEAHBY BOJBY Mpeln
KOMaHIaHTOM 0poja, 1Moj YCIOBOM Jia T'a TO He cIpeyana Jja OpuHe O CUT'YPHOCTH
nnosunde.*® Tpahancku 3akonuk Illnanuje npenasuha cauumaBame IOMOPCKOT
3aBelITama npen opnamheHUM TUIeM(KaneTaH Opoja WM JUIE KOje MOCTyIa
YMECTO Hh€ra) y MPUCYCTBY JBa 3aBeluTajHa ceenoka.”” Illnancko mpago ysakasa
noce0He OKOJIHOCTH IOJ KOjUMa Ce OBO 3aBEIUTAmE CauynmbaBa, TE JI03BOJbABA
yOnaxkaBame merose ¢popme. Tako, TOMOPCKO 3aBEHITalE¢ MOXKE OUTH CAUYUE-EHO
YCMEHOM HM3jaBOM BOJbE MpE]] JIBa 3aBEITajHA CBEAOKA, y CIy4ajy OMacHOCTH OJ
6pomonoma.?

Crporu ycinoBH (popMe, CIIMIHO KAa0 U KOJ BOJHOT 3aBEIITaba, 3aHeMapyjy
OKOJIHOCTH y KOjUMa ce cauHibaBa 0Baj 00JIMK 3aBellTamba, U Hajuelrhe HeI0BOJbHO
MO3HaBamwe IpaBa OJi CTpaHE 3amoBeJHHKa Opoia kao opnamhenor ymna. [Ipe
HETIOCPEHOT CauMmbaBama 3aBellTarma OBJIANIIEHO JUIE je AY)KHO Ja YIO30pH
3aBEIITa0la O 3Hayajy paamke Kojy Mpeay3uma, Jia ra yno3opu Ha onpeade o Hy)KHOM
neny. Kameran Oposa koju He mo3Haje nmpaBo Hehe Mohu a MOMOTHE 3aBeINTaony aa
CayMHHU jeAHO NYHOBaXXHO 3aBemtame. Ctpora ¢QopmanHa mnpaBuia Boxe y
CYIPOTHOCT OHOME 300I' Yera Cy yCTaHOBJbCHA, a TO j€ OCTBapUBame CiI0007e
3aBEIITajHUX pacrojiarama U NpaBHa CUTYPHOCT.

Hamre 3akoHOmaBcTBO He mpeaBuba Omke MOCTymame ca BOJHUM
3aBeIITakbEeM, CIIMYHO je U ca OpOJCKUM 3aBemTameM. MehyTiuM, 3aKoH 0 TOMOPCKO]
moBua0u CpOuje mpeaBubha obaBe3y 3amoBeqHHKA Opoja Ja NPUMH H3jaBy
nocjeImke BOJbe, Kao U Jia je yHece y OpOJCKY KIbUTY, H J1a HaBeJe BpeMe Kaja je
u3jaBy npumuo. [lopen Tora, 3amoBeIHHUK Opona IyKaH je Aa CAauuHU U OpPOACKY
UCIpaBy, Kao M Ja HCTy JOCTaBH HAjONMIKEM JTUIUIOMATCKO-KOH3YJIAPHOM
npectaBHUIITBY Peny6nuxe Cp6uje.>? I'pahancku sakonuk Illnanuje y nornemy
yyBama OpOJCKOr 3aBelITama NPONHUCyje 00aBe3y HEroBOI YyBama OJl CTpaHE
KameTaHa 0pojia, y3 3a0eeliKy HeroBor MOCTOjakba Y THEBHUKY Opoa. YKOJIMKO
Opoa nmocmeBa y CTpaHy JyKy, KameTraH Opoja he JuUImIoMaTCKO-KOH3YJIapHOM
NPEJCTaBHUIITBY JOCTABUTH KOIHjY 3aBeIITakha CAYHMEEHOr Y OTBOPEHO] POPMH,
OJTHOCHO NOTBPZE O 3aBELITalkhy CAuWE-EHOM Y 3aTBOPEHO] ()OPMH, Kao M 3a0eJeliKy
YUHIbeHY Y JHEeBHUKY Opona. OHo he 3aTBOpHUTH M 3aneyaTuTH IOMEHYTE KOIuje, Te
he ucre 3ajenHO ca 3a0eNICIKOM YYHWHBEHOM Yy THEBHHKY Oponxa NpPOCIEAHTH
MUHUCTAPCTBY TIOMOPCTBA PaJiH JIEMIOHOBAMA Y HEroBoj apxusu.>

Bpoxacko 3aBemrame je BaHPEIHO 3aBEUITAE 1A j€ U OTPAHUYCHOT pOKa
Bakewa. OBaj OOJIMK 3aBeIlTaba BAXKH Y POKY O] TPUIECET JaHa Ol JaHa MOBpaTKa

8 1. 5. Byphesuh, op. cit., 141.

494y, 1544, cr. 1, 'pahanckor 3akoHuka Yemlke.
50y, 722, T'3111.

S1Yp, 731, T'3111.

524y, 104, cT. 4 u 5, 301111

53 Bup., un. 724-725, I'3111.

10



Josana MUJIOBU'h

3aBemraona y Cpoujy.®* Hamr 3akoHOIaBall He PETyJIHUIIE MOYETAK POKA BAKEHA
OpojCKOr 3aBelliTamka KOje je CAUMbeHO y JoMaliiM TepuTOopHjalHUM Bojama, 6e3
HAITyIITamka 3eMJBE O/ CTPAHE 3aBEIITA0Ia. Y TPaBHOj TEOPHjH MOCTOj€ CXBaTama Ja
y OBHM CIIydajeBHMa pPOK OJl TPHIECET AaHa IOYMI-Ee Na Tede OJ JaHa Kaja ce
3aBelITanal M3KpLuao ca Opoja, OJHOCHO OJ JaHa 3aBplIeTKa 3aBELITa0ueBOT
myToBama Opoxom. Ilpema cxBaramy mpod. DByphesuha, ca kojum ce ciaxemo,
MMOYETaK POKa Ce Be3yje 3a yCIoCcTaBbamke (GHU3MIKe Be3e n3Mmel)y 6poza u cprckor
xomnHa.>

Panuje je y Hamem 3akoHOHaBCTBY 3akoHOM o HaciehuBamy CAIIL
Bojsoaune®® y unany 72 6mi10 npeasuljeHo 1a CBe OHO LITO BAXKM 34 CACTABI/HAHE
Opoxackor 3aBemiTama, Tpeba Ja BaXXM W 3a CacTaB/balkbeé TECTaMEHTa W Ha
JYTOCJIOBEHCKOM Ba3AyXOIUIOBY, C THM INTO OW yJory oBjallheHOr JiMna y OBOM
Clydajy MMao 3alloBEJHUK Ba3ayXomuioBa.’’OBaKBO pELIEHE je JaHac HIp.
npensuheno y npaBy ®@enepauyje buX, YUemke, Uranuje.

3AKJBYYAK

Banpeanu oONHMIM 3aBellTaa y CPICKOM MpaBy Cy BOJHO M OpOJCKO
3aBemTame. [loueBmm oxg CaBe3Hor 3akoHa o HaciehuBamy 3 1955. roqune ma cBe
1o Ipennanpra I'pahanckor 3akonuka Penyomuke Cpouje uz 2019. rogune, oBa aBa
00JIMKa 3aBelITama Cy peryjircaHa Ha UCTH HayuH. 3aKoH mpeasBubha ga ce oBa
3aBelITalba MOTY CaudibaBaTH CaMO y BAaHPEIHHUM OKOJHOCTHMA allk MpeMa
MpaBUJIMMa 32 CAYNbaBambe PEJOBHOT(CY/ICKOT) 3aBellTama. BaHpeqHe oKoIHOCTH
moapasymeBajy ojapeljeHe usMemeHe MNpPUIMKEe, Na Ce Tako HU y chepu
TECTaMEHTAHOT HacleluBama He MOXKe TPAXKUTH MOCTYIAhE KOje Ce 0OCTBapyje y
penoBHuM npuirkama. CaunmaBame CYACKOT 3aBelITama MmojpasyMeBa ydeirhe
cyadje, KOju 3axBasbyjyhul CBOM MPAaBHHUYKOM 3Haly YCMeEpaBa 3aBelITaola |
MOMa)ke My Jia CBOjy IMOCJEAby BOJbY H3jaBU Ha ajaekBaTaH HaumH. Cynauja
ymo3opaBa 3aBeliTaolla Ha ojpende O HyXHHOM Jely, yrno3opaBa ra Ha
HEJIOTMYHOCTH Yy HErOBOj HW3jaBM, M YHMHHM CBE IITO je IMOTpeOHO Kako Ou
3aBEITA0uEBO 3aBellTambe OMII0 MyHOBaXXHO. Ha 0Baj HauMH MOpa Ja MoCTyIa U
oBytanheHo JUIe MPUINKOM CaulibaBakba BOJHOT OJIHOCHO OPOJCKOr 3aBelITarba.
MelhyTum, BOjHH KOMaHAaHT OJHOCHO 3allOBeIHUK Opoja je Hajuenrhe iuie Koje
HHje BUYHO NpaBy U Koje Hehie MohM Jla MOCTYyIH Kao cynuja, NPUIINKOM CaylibaBama
CYJICKOT 3aBemirarma. [lopeq Tora, YKOJIMKO 3aBeIITalall CauyiibaBa BOJHO 3aBEIITAHE
y jeky 6op0Oe, 0OTHOCHO IMyTHUK Ha OPO/Iy 32 BpeMe HerOBOT MOoTanama, OBJIaheHo
auie he ce y TMM TpeHynuMma OaBUTH CBOjUM OCHOBHHMM oOBiammhewmnMma, a He
CauynMmaBakbEeM 3aBEIITama KOje YJa3W y pell BEeroBHUX CIOpPEIHHX OBjamhema.
TTocTojehe 3ak0HCKO peryiucame MyHO je U HeJocTaTaka Koju ce OJHOCE Ha KPYT
JUIa KOja OBO 3aBellTame MOTY CauMiaBaTH, KPYr JIMIA IIpej KojuMa ce OBa

544y. 108, ct1. 2, 30H.

5 1. B. Byphesuh, op. cit., 142,

% | Cnyx6enu muct CAII Bojsoaune®, 6p. 8 o 14. Maja 1975.

5" B. T. Bnarojesuh, Hacreono npaso y Jyeocnasuju-IIPABA PEITYEJIUKA U TIOKPAJHHA,
CaBpemena agMuHKCTpanuja, beorpan, 1988, 266.
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3aBeIITarkba MOTY CauMbaBaTH, (bUXOBO YyBakbe, 3aBPIIETAK OJHOCHO IPOIYKECHE
POKa IMXOBOT BaXKeHa.

YecTo ce y IuTepaTypH IOCTOjarkhe¢ BaHPEIHUX 00JIMKA 3aBeIlTamka IpaBaa
THME J1a Ce Ha Taj HaYWH OCTBapyje ci1ob0aa 3aBeITajHUX pacionarama. 1 mopen
HBUX0BOT (DOPMaTHO-NPAaBHOT IPOKJIAMOBaba, YNHEHHUIA Ja j€ MOCIeABUX JIeIeHH]ja
Ha TEPUTOPHjH Halle 3eMJbe OMII0 MHOLITBO PAaTHUX CyKoOa, U Ja je Halua 3emMiba
HeKaJa Omia moMopcka, y qomahoj mpaBHO] IPaKCH HUCY 3a0€NIeKeHH CIydajeBU
IbUXOBOI caunmaBama. Jla 1u ce 3aucrta ciioboja 3aBElITajHUX pacrojarama
OCTBapyje Kpo3 BUX0BO IyKO NPOKJIaMoBame?! BanpeHa 3aBemTama peryircana
Ha OBaj HAYMH HE Haa3e CBOjy IpUMEHyY y Ipakcw, Beh ocTajy camo ,,MpTBO CIOBO
Ha manmupy™”. Ycienm tora, y NpaBHOj TEOPUjH Cy IOCTOjaii OpOjHH TOKYIIaju
ybOnaxaBama crpore (opMe 3a BUXOBO CaudmbaBame. YOlaxaBameMm Qopme 3a
CauMbaBakbe OBUX O0JIMKA 3aBEIITaa, IPETBOPHIIM OUCMO UX Y HEKH OJ1 PEJOBHUX
o0JIHMKa 3aBellTamka WIK y U3y3eTHH 00NMUK. Tako O IOIUIO 10 MOCTOjamba UCTUX
o0JiKa 3aBellTama, CaMo MO/ Pa3IMYUTHM HAa3UBOM. YKHIIAkeM BaHPEIHHX OOJIHKa
3aBeIlTaka U3 HAIIET 3aKOHOABCTa, CI000/1a 3aBEIITajHUX pacloiarama He Ou Oua
OpraHH4YeHa, ¢ 003MPOM Ha OKOJHOCT Ja C€ M y BAaHPECIHHM IpHIUKaMa MOXE
pacrioyiaraTd 3a0CTaBIITHHOM HEKUM OJ PEIOBHHX OOJIMKa 3aBEIITama, OJHOCHO
YCMEHHUM 3aBEUITakheM Kao U3y3€THUM OOJIMKOM.
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EXTRAORDINARY FORMS OF WILLS IN THE LAW OF
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Summary

Extraordinary forms of wills can only be made in extraordinary
circumstances, subject to strict formal conditions and a limited shelf life. In Serbian
law, extraordinary forms of wills are military and ship's wills, whose legal regulation
is characterized by a number of disadvantages. Their formal and legal existence does
not imply their application in practice.

The author tries to point out the strict conditions for their creation, which do
not take into account the special circumstances in which these forms of wills are
made. Particular attention was paid to determining the justification of their existence,
given their non-application in practice. On the basis of comparative presentation of
certain legal rules, the author tries to propose certain solutions regarding their
arrangement of de lege ferenda.

Keywords: extraordinary forms of wills, military wills, ship's wills,
extraordinary circumstances.
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